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the appeal within 30 working days after 
receipt of the appeal unless, after 
showing good cause, the General Coun-
sel extends the 30 day period. If the ap-
peal is granted, the requested amend-
ment or correction will be made 
promptly. If the appeal is denied, in 
whole or part, the General Counsel’s 
decision will set forth reasons for the 
denial. Additionally, the decision will 
advise the requester that he or she has 
the right to file with the Copyright Of-
fice a concise statement of his or her 
reasons for disagreeing with the refusal 
to amend the record and that such 
statement will be attached to the re-
quester’s record and included in any fu-
ture disclosure of such record. 

[43 FR 776, Jan. 4, 1978, as amended at 64 FR 
36575, July 7, 1999; 65 FR 39820, June 28, 2000; 
65 FR 48914, Aug. 10, 2000; 66 FR 34373, June 
28, 2001; 73 FR 37840, July 2, 2008] 

§ 204.9 Judicial review. 

Within two years of the receipt of a 
final adverse administrative deter-
mination, an individual may seek judi-
cial review of that determination as 
provided in 5 U.S.C. 552a(g)(1). 

PART 205—LEGAL PROCESSES 

Subpart A—General Provisions 

Sec. 
205.1 Definitions. 
205.2 Address for mail and service; tele-

phone number. 
205.3 Waiver of rules. 
205.4 Relationship of this part to the Fed-

eral Rules of Civil and Criminal Proce-
dure. 

205.5 Scope of this part related to Copyright 
Office duties under title 17 of the U.S. 
Code. 

Subpart B—Service of Process 

205.11 Scope and purpose. 
205.12 Process served on the Register of 

Copyrights or an employee in his or her 
official capacity. 

205.13 Complaints served on the Register of 
Copyrights pursuant to 17 U.S.C. 411(a). 

Subpart C—Testimony by Employees and 
Production of Documents in Legal Pro-
ceedings in Which the Office is Not a 
Party 

205.21 Scope and purpose. 

205.22 Production of documents and testi-
mony. 

205.23 Scope of testimony. 

AUTHORITY: 17 U.S.C. 702. 

SOURCE: 69 FR 39334, June 30, 2004, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 205.1 Definitions. 

For the purpose of this part: 
Demand means an order, subpoena or 

any other request for documents or tes-
timony for use in a legal proceeding. 

Document means any record or paper 
held by the Copyright Office, including, 
without limitation, official letters, de-
posits, recordations, registrations, pub-
lications, or other material submitted 
in connection with a claim for registra-
tion of a copyrighted work. 

Employee means any current or 
former officer or employee of the Copy-
right Office, as well as any individual 
subject to the jurisdiction, supervision, 
or control of the Copyright Office. 

General Counsel, unless otherwise 
specified, means the General Counsel of 
the Copyright Office or his or her des-
ignee. 

Legal proceeding means any pretrial, 
trial, and post trial stages of existing 
or reasonably anticipated judicial or 
administrative actions, hearings, in-
vestigations, or similar proceedings be-
fore courts, commissions, boards or 
other tribunals, foreign or domestic. 
This phrase includes all phases of dis-
covery as well as responses to formal 
or informal requests by attorneys or 
others involved in legal proceedings. 
This phrase also includes state court 
proceedings (including grand jury pro-
ceedings) and any other state or local 
legislative and administrative pro-
ceedings. 

Office means the Copyright Office, in-
cluding any division, section, or oper-
ating unit within the Copyright Office. 

Official business means the authorized 
business of the Copyright Office. 

Testimony means a statement in any 
form, including a personal appearance 
before a court or other legal tribunal, 
an interview, a deposition, an affidavit 
or declaration under penalty of perjury 
pursuant to 28 U.S.C. 1746, a telephonic, 
televised, or videotaped statement or 
any response given during discovery or 

VerDate Nov<24>2008 09:18 Sep 02, 2009 Jkt 217139 PO 00000 Frm 00628 Fmt 8010 Sfmt 8010 Y:\SGML\217139.XXX 217139er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R



619 

Copyright Office, Library of Congress § 205.11 

similar proceeding, which response 
would involve more than the produc-
tion of documents, including a declara-
tion under 35 U.S.C. 25 or a declaration 
under penalty of perjury pursuant to 28 
U.S.C. 1746. 

United States means the Federal Gov-
ernment, its departments and agencies, 
individuals acting on behalf of the Fed-
eral Government, and parties to the ex-
tent they are represented by the 
United States. 

§ 205.2 Address for mail and service; 
telephone number. 

(a) Mail under this part should be ad-
dressed to the General Counsel, Copy-
right GC/I&R, P.O. Box 70400, Wash-
ington, DC 20024–0400. 

(b) Service by hand shall be made 
upon an authorized person from 8:30 
a.m. to 5 p.m., Monday through Friday 
in the Copyright Information Section, 
U.S. Copyright Office, Library of Con-
gress, James Madison Memorial Build-
ing, Room LM–401, 101 Independence 
Avenue, SE., Washington, DC. Persons 
authorized to accept service of process 
are the General Counsel of the Copy-
right Office and his or her designees. 

(c) The Office of the General Counsel 
may be reached by telephone during 
normal business hours specified in 
paragraph (b) of this section at 202–707– 
8380. 

[69 FR 39334, June 30, 2004, as amended at 73 
FR 37840, July 2, 2008] 

§ 205.3 Waiver of rules. 

In extraordinary situations, when the 
interest of justice requires, the General 
Counsel may waive or suspend the 
rules of this part, sua sponte or on peti-
tion of an interested party, subject to 
such requirements as the General 
Counsel may impose on the parties. 
However, the inclusion of certain legal 
processes within the scope of these 
rules, e.g., state legal proceedings, does 
not represent a waiver of any claim of 
immunity, privilege, or other defense 
by the Office in a legal proceeding, in-
cluding but not limited to, sovereign 
immunity, preemption, or lack of rel-
evance. This rule does not create any 
right or benefit, substantive or proce-
dural, enforceable at law by a party 
against the Copyright Office, the Li-

brary of Congress, or the United 
States. 

§ 205.4 Relationship of this part to the 
Federal Rules of Civil and Criminal 
Procedure. 

Nothing in this part waives any re-
quirement under the Federal Rules of 
Civil or Criminal Procedure. 

§ 205.5 Scope of this part related to 
Copyright Office duties under title 
17 of the U.S. Code. 

This part relates only to legal pro-
ceedings, process, requests and de-
mands relating to the Copyright Of-
fice’s performance of its duties pursu-
ant to title 17 of the United States 
Code. Legal proceedings, process, re-
quests and demands relating to other 
matters (e.g., personal injuries, em-
ployment matters, etc.) are the respon-
sibility of the General Counsel of the 
Library of Congress and are governed 
by 36 CFR part 703. 

Subpart B—Service of Process 

§ 205.11 Scope and purpose. 
(a) This subpart provides the proce-

dures governing service of process on 
the Copyright Office and its employees 
in their official capacity. These regula-
tions provide the identity of Copyright 
Office officials who are authorized to 
accept service of process. The purpose 
of this subpart is to provide a central-
ized location for receipt of service of 
process to the Office. Such centraliza-
tion will provide timely notification of 
legal process and expedite Office re-
sponse. Litigants also must comply 
with all requirements pertaining to 
service of process that are established 
by statute, court rule and rule of pro-
cedure including the applicable provi-
sions of the Federal Rules of Civil Pro-
cedure governing service upon the 
United States. 

(b) This subpart does not apply to 
service of process made on an employee 
personally for matters not related to 
official business of the Office. Process 
served upon a Copyright Office em-
ployee in his or her individual capacity 
must be served in compliance with the 
applicable requirements for service of 
process established by statute, court 
rule, or rule of procedure. 
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§ 205.12 Process served on the Register 
of Copyrights or an employee in his 
or her official capacity. 

(a) Summonses, complaints and all 
other process directed to the Copyright 
Office, the Register of Copyrights or 
any other Copyright Office employee in 
his or her official capacity should be 
served on the General Counsel of the 
Copyright Office or his or her designee 
as indicated in § 205.2 of this part. To 
effect proper service, the requirements 
of Rule 4(i) of the Federal Rules of 
Civil Procedure must also be satisfied 
by effecting service on both the United 
States Attorney for the district in 
which the action is brought and the At-
torney General, Attn: Director of Intel-
lectual Property Staff, Commercial 
Litigation Branch, Civil Division, De-
partment of Justice, Washington, DC 
20530. 

(b) If, notwithstanding paragraph (a) 
of this section, any employee of the Of-
fice is served with a summons or com-
plaint in connection with the conduct 
of official business, that employee 
shall immediately notify and deliver 
the summons or complaint to the Of-
fice of the General Counsel of the Copy-
right Office. 

(c) Any employee receiving a sum-
mons or complaint shall note on the 
summons or complaint the date, hour, 
and place of service and mode of serv-
ice. 

(d) The Office will accept service of 
process for an employee only when the 
legal proceeding is brought in connec-
tion with the conduct of official busi-
ness carried out in the employee’s offi-
cial capacity. 

(e) When a legal proceeding is 
brought to hold an employee person-
ally liable in connection with an action 
taken in the conduct of official busi-
ness, rather than liable in an official 
capacity, the employee is to be served 
in accordance with any applicable stat-
ute, court rule, or rule of procedure. 
Service of process in this case is inad-
equate when made only on the General 
Counsel. An employee sued personally 
for an action taken in the conduct of 
official business shall immediately no-
tify and deliver a copy of the summons 
or complaint to the General Counsel of 
the Copyright Office. 

§ 205.13 Complaints served on the Reg-
ister of Copyrights pursuant to 17 
U.S.C. 411(a). 

When an action has been instituted 
pursuant to 17 U.S.C. 411(a) for in-
fringement of the copyright of a work 
for which registration has been refused, 
notice of the institution of the action 
and a copy of the complaint must be 
served on the Register of Copyrights by 
sending such documents by registered 
or certified mail to the General Coun-
sel of the Copyright Office, GC/I&R, 
P.O. Box 70400, Washington, DC 20024– 
0400, or delivery by hand addressed to 
the General Counsel of the Copyright 
Office and delivered to the Copyright 
Information Section, U.S. Copyright 
Office, Library of Congress, James 
Madison Memorial Building, Room 
LM–401, 101 Independence Avenue, SE., 
Washington, DC. The notice must be in 
the form of a letter that is clearly 
identified as a 411(a) notice. Both the 
letter and the envelope should state: 
‘‘Section 411(a) Notice to the Register 
of Copyrights.’’ In compliance with 
Fed. R. Civ. P. Sec. 4(i), a notice of the 
institution of the action and a copy of 
the complaint must also be served on 
both the United States Attorney for 
the district in which the action is 
brought and the United States Depart-
ment of Justice, directed to the Attor-
ney General, Attn: Director of Intellec-
tual Property Staff, Civil Division, De-
partment of Justice, Washington, DC 
20530. 

[69 FR 39334, June 30, 2004, as amended at 73 
FR 37840, July 2, 2008] 

Subpart C—Testimony By Employ-
ees and Production of Docu-
ments in Legal Proceedings in 
Which the Office Is Not a 
Party 

§ 205.21 Scope and purpose. 
(a) This subpart prescribes policies 

and procedures of the Copyright Office 
governing testimony, in legal pro-
ceedings in which the Office is not a 
party, by Office employees in their offi-
cial capacities and the production of 
Office documents for use in legal pro-
ceedings pursuant to a demand, re-
quest, subpoena or order. 

(b) The purpose of this subpart is: 
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(1) To conserve the time of Office em-
ployees for conducting official busi-
ness; 

(2) To minimize the possibility of in-
volving the Office in the matters of pri-
vate parties or other issues which are 
not related to the mission of the Office; 

(3) To prevent the public from con-
fusing personal opinions of Office em-
ployees with Office policy; 

(4) To avoid spending the time and 
money of the United States for private 
purposes; 

(5) To preserve the integrity of the 
administrative process, minimize dis-
ruption of the decision-making process, 
and prevent interference with the Of-
fice’s administrative functions. 

(c) An employee of the Office may 
not voluntarily appear as a witness or 
voluntarily testify in a legal pro-
ceeding relating to his or her official 
capacity without proper authorization 
under this subpart. 

(d) This subpart does not apply to 
any legal proceeding in which: 

(1) An employee is to testify regard-
ing facts or events that are unrelated 
to official business; or 

(2) A former employee is asked to tes-
tify as an expert on a matter in which 
that employee did not personally par-
ticipate while at the Office so long as 
the former employee testifies con-
cerning his or her personal opinion and 
does not purport to speak for or on be-
half of the Copyright Office. 

§ 205.22 Production of documents and 
testimony. 

(a) Generally, all documents and ma-
terial submitted to the Copyright Of-
fice as part of an application to reg-
ister a claim to copyright are available 
for public inspection and copying. It is 
possible, therefore, to obtain those ma-
terials without use of a legal process. 
Anyone seeking such documents must 
contact the Records Research and Cer-
tification Section of the Office. 37 CFR 
201.2(b)(1). Certified copies of public 
documents and public records are self- 
authenticating. FED. R. EVID. 902 and 
1005; see also, FED. R. CIV. p. 44(a)(1). 
In certain specified circumstances, in-
formation contained in the in-process 
files may be obtained by complying 
with the procedures of 37 CFR 
201.2(b)(3). Correspondence between a 

copyright claimant or his or her agent 
and the Copyright Office in a com-
pleted registration, recordation, or re-
fusal to register is also available for 
public inspection. Section 201.2(d) of 
this chapter prescribes the method for 
requesting copies of copyright registra-
tion records. An attorney engaged in 
actual or prospective litigation who 
submits a court order or a completed 
Litigation Statement may obtain a 
copy of the deposit if his or her request 
is found to comply with the require-
ments set out in 37 CFR 201.2(d)(2). The 
fees associated with various document 
requests, searches, copies, and expe-
dited handling are listed in 37 CFR 
201.3. Other publications containing 
Copyright Office procedures and prac-
tices are available to the public with-
out charge from the Copyright Office 
or its Web site: http:// 
www.copyright.gov. The Office website 
also allows online searching of copy-
right registration information and in-
formation pertaining to documents re-
corded with the Copyright Office begin-
ning January 1, 1978. Pre-1978 copyright 
registration information and document 
recordation information is available to 
the public in the Copyright Office dur-
ing regular business hours. If the infor-
mation sought to be obtained from the 
Office is not available through these 
Office services, demands and subpoenas 
for testimony or documents may be 
served as follows: 

(1) Demands for testimony or docu-
ments. All demands, requests, sub-
poenas or orders for production of doc-
uments or testimony in a legal pro-
ceeding directed to the Copyright Of-
fice, the Register of Copyrights or any 
other Copyright Office employee in his 
or her official capacity must be in writ-
ing and should be served on the Gen-
eral Counsel of the Copyright Office as 
indicated in § 205.2 of this part and in 
accordance with the Federal Rules of 
Civil or Criminal Procedure. 

(2) Affidavits. Except when the Copy-
right Office is a party to the legal pro-
ceeding, every demand, request or sub-
poena shall be accompanied by an affi-
davit or declaration under penalty of 
perjury pursuant to 28 U.S.C. 1746. Such 
affidavit or declaration shall contain a 
written statement setting forth the 
title of the legal proceeding; the forum; 
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the requesting party’s interest in the 
legal proceeding; the reasons for the 
demand, request, or subpoena; a show-
ing that the desired testimony or docu-
ment is not reasonably available from 
any published or other written source, 
(e.g. 37 CFR, Chapter II; Compendium 
II, Compendium of Copyright Office 
Practices; other written practices of 
the Office; circulars; the Copyright Of-
fice website) and is not available by 
other established procedure, e.g. 37 
CFR 201.2, 201.3. If testimony is re-
quested in the affidavit or declaration, 
it shall include the intended use of the 
testimony, a detailed summary of the 
testimony desired, and a showing that 
no document could be provided and 
used in lieu of the requested testimony. 
The purpose of these requirements is to 
permit the Copyright General Counsel 
to make an informed decision as to 
whether testimony or production of a 
document should be authorized. The 
decision by the General Counsel will be 
based on consideration of the purposes 
set forth in § 205.21(b) of this part, on 
the evaluation of the requesting par-
ty’s need for the testimony and any 
other factor warranted by the cir-
cumstances. Typically, when the infor-
mation requested is available through 
other existing Office procedures or ma-
terials, the General Counsel will not 
authorize production of documents or 
testimony. 

(b) No Copyright Office employee 
shall give testimony concerning the of-
ficial business of the Office or produce 
any document in a legal proceeding 
other than those made available by the 
Records Research and Certification 
Section under existing regulations 
without the prior authorization of the 
General Counsel. Without prior ap-
proval from the General Counsel, no 
Office employee shall answer inquiries 
from a person not employed by the Li-
brary of Congress or the Department of 
Justice regarding testimony or docu-
ments in connection with a demand, 
subpoena or order. All inquiries involv-
ing demands, subpoenas, or orders shall 
be directed to the Copyright General 
Counsel. 

(c) Any Office employee who receives 
a demand, request, subpoena or order 
for testimony or the production of doc-
uments in a legal proceeding shall im-

mediately notify the Copyright Office 
General Counsel at the phone number 
indicated in § 205.2 of this part and 
shall immediately forward the demand 
to the Copyright General Counsel. 

(d) The General Counsel may consult 
or negotiate with an attorney for a 
party or the party, if not represented 
by an attorney, to refine or limit a de-
mand, request or subpoena to address 
interests or concerns of the Office. 
Failure of the attorney or party to co-
operate in good faith under this part 
may serve as the basis for the General 
Counsel to deny authorization for the 
testimony or production of documents 
sought in the demand. 

(e) A determination under this part 
regarding authorization to respond to a 
demand is not an assertion or waiver of 
privilege, lack of relevance, technical 
deficiency or any other ground for non-
compliance. The Copyright Office re-
serves the right to oppose any demand 
on any appropriate legal ground inde-
pendent of any determination under 
this part, including but not limited to, 
sovereign immunity, preemption, privi-
lege, lack of relevance, or technical de-
ficiency. 

(f) Office procedures when an em-
ployee receives a demand or subpoena: 

(1) If the General Counsel has not 
acted by the return date, the employee 
must appear at the time and place set 
forth in the subpoena (unless otherwise 
advised by the General Counsel) and in-
form the court (or other legal author-
ity) that the demand has been referred 
for the prompt consideration of the 
General Counsel and shall request the 
court (or other legal authority) to stay 
the demand pending receipt of the re-
quested instructions. 

(2) If the General Counsel makes a 
determination not to authorize testi-
mony or the production of documents, 
but the subpoena is not withdrawn or 
modified and Department of Justice 
representation cannot be arranged, the 
employee should appear at the time 
and place set forth in the subpoena un-
less advised otherwise by the General 
Counsel. If legal counsel cannot appear 
on behalf of the employee, the em-
ployee should produce a copy of these 
rules and state that the General Coun-
sel has advised the employee not to 
provide the requested testimony or to 
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produce the requested document. If a 
court (or other legal authority) rules 
that the demand in the subpoena must 
be complied with, the employee shall 
respectfully decline to comply with the 
demand, citing United States ex 
rel.Touhy v. Ragen, 340 U.S. 462 (1951). 

[69 FR 39334, June 30, 2004, as amended at 73 
FR 37840, July 2, 2008] 

§ 205.23 Scope of testimony. 
(a)(1) If a Copyright Office employee 

is authorized to give testimony in a 
legal proceeding, the testimony, if oth-
erwise proper, shall be limited to facts 
within the personal knowledge of the 
Office employee. An Office employee is 
prohibited from giving expert testi-
mony, or opinion, answering hypo-
thetical or speculative questions, or 
giving testimony with respect to sub-
ject matter which is privileged. If an 
Office employee is authorized to testify 
in connection with his or her involve-
ment or assistance in a proceeding or 
matter before the Office, that em-
ployee is further prohibited from giv-
ing testimony in response to an inquiry 
about the bases, reasons, mental proc-
esses, analyses, or conclusions of that 
employee in the performance of his or 
her official functions. 

(2) The General Counsel may author-
ize an employee to appear and give ex-
pert testimony or opinion testimony 
upon the showing, pursuant to § 205.3 of 
this part, that exceptional cir-
cumstances warrant such testimony 
and that the anticipated testimony 
will not be adverse to the interest of 
the Copyright Office or the United 
States. 

(b) If an Office employee is author-
ized to testify, the employee will gen-
erally be prohibited from providing tes-
timony in response to questions which 
seek, for example: 

(1) To elicit information about the 
employee’s: 

(i) Qualifications to examine or oth-
erwise consider a particular copyright 
application. 

(ii) Usual practice or whether the em-
ployee followed a procedure set out in 
any Office manual of practice in a par-
ticular case. 

(iii) Consultation with another Office 
employee. 

(iv) Familiarity with: 

(A) Preexisting works that are simi-
lar. 

(B) Registered works, works sought 
to be registered, a copyright applica-
tion, registration, denial of registra-
tion, or request for reconsideration. 

(C) Copyright law or other law. 
(D) The actions of another Office em-

ployee. 
(v) Reliance on particular facts or ar-

guments. 
(2) To inquire into the manner in and 

extent to which the employee consid-
ered or studied material in performing 
the function. 

(3) To inquire into the bases, reasons, 
mental processes, analyses, or conclu-
sions of that Office employee in per-
forming the function. 

(4) In exceptional circumstances, the 
General Counsel may waive these limi-
tations pursuant to § 205.3 of this part. 

PART 211—MASK WORK 
PROTECTION 

Sec. 
211.1 General provisions. 
211.2 Recordation of documents pertaining 

to mask works. 
211.3 Mask work fees. 
211.4 Registration of claims of protection in 

mask works. 
211.5 Deposit of identifying material. 
211.6 Methods of affixation and placement 

of mask work notice. 
211.7 Reconsideration procedure for refusals 

to register. 

AUTHORITY: 17 U.S.C. 702 and 908. 

SOURCE: 50 FR 26719, June 28, 1985, unless 
otherwise noted. 

§ 211.1 General provisions. 
(a) Mail and other communications 

with the Copyright Office concerning 
the Semiconductor Chip Protection 
Act of 1984, Pub. L. 98–620, chapter 9 of 
title 17 U.S.C., shall be addressed to: 
Library of Congress, Department MW, 
Washington, DC 20540. 

(b) Section 201.2 of this chapter relat-
ing to the information given by the 
Copyright Office, and parts 203 and 204 
of this chapter pertaining to the Free-
dom of Information Act and Privacy 
Act, shall apply, where appropriate, to 
the administration by the Copyright 
Office of the Semiconductor Chip Pro-
tection Act of 1984, Pub. L. 98–620. 

VerDate Nov<24>2008 09:18 Sep 02, 2009 Jkt 217139 PO 00000 Frm 00633 Fmt 8010 Sfmt 8010 Y:\SGML\217139.XXX 217139er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R


		Superintendent of Documents
	2014-09-22T10:48:42-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




